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IN THE SUPREME COURT OF THE STATE OF IDAHO

MARK J. RADFORD, an individual, and
RADFORD CATTLE, LLC, an Idaho limited
liability company,

Supreme Court Case No. 47364-2019
Bingham County Case No. CV-2017-1940

Plaintiffs/Respondents/CrossAppellants,
vs.
JAY VANORDEN, an individual, and
SEVEN J. RANCHES, INC.,
Defendants/Appellants/CrossRespondents.

CROSS-APPELLANTS' REPLY BRIEF

Appeal from the District Court of the Seventh Judicial District
of the State of Idaho, in and for the County of Bingham

Honorable Darren B. Simpson
District Judge
Jon A. Stenquist
Lee Radford
Robert J. Couch
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ARGUMENT
A.

THE DISTRICT COURT ERRED BY FAILING TO AWARD DAMAGES FOR VAN ORDEN'S
TRESPASS.

Van Orden argues that Radford failed to prove any damages resulting from Van Orden' s
admitted trespass of cattle. Van Orden Reply Brief at 17-18. This argument is unavailing. 1 As
discussed in Respondents' and Cross-Appellants' Brief ("Resp. Br."), which is incorporated herein
by this reference, Idaho law provides damages for the value of vegetation consumed as a result of
an intentional trespass of cattle. Resp. Br. at 38-39 (citing Miller v. Miller, 113 Idaho 415, 419,
745 P.2d 294, 298 (1987); Idaho Code § 36-1110). Van Orden does not provide any competing
authority, or even provide any argument to the contrary. Instead, Van Orden claims only that
Radford failed to substantiate that Van Orden "had more AUM's than were permitted in the Homer
Basin Unit." Reply Br. at 18. This is simply not true. Radford, Thompson, and Van Orden himself
all testified at trial that the Homer Basin was inundated with cattle. Each of these witnesses gave
testimony that the number of AUMs utilized by Van Orden in the Homer Basin far exceeded the
available AUMs available on state property. There is no question that Van Orden intentionally

To the extent Van Orden argues that Radford failed to demonstrate damages because Heath
Hancock testified that there was no evidence that the Homer Basin was overgrazed (see Reply Br.
at 18-19), that argument also fails. Van Orden does not engage with Radford's distinction between
the meaning of the term "overgraze" as used by Hancock (and the district court) and the alternative
meaning of "overgraze" applicable to this case and consistently used by Radford. See Resp. Br. at
36-40. In other words, by "overgrazing" his own lease, Van Orden necessarily forced his cattle to
consume Radford's grass in trespass. Used in this way, "overgrazing" is synonymous with the term
"trespass of cattle." As noted in Respondents' Brief, Hancock's testimony actually supports
Radford's claim of "overgrazing." Id. Accordingly, any reliance on Hancock's testimony in
rebutting Radford's overgrazing claim is misplaced.
1

26396.004\4844-5007-9944v3

placed excessive numbers of cattle in the Homer Basin and drove additional cattle into the Homer
Basin Unit to take advantage of Radford's acreage.
Van Orden more specifically argues that "Radford and Thompson counted cattle but did
nothing to determine who the cattle belonged to other than assuming they belonged to Van Orden
and both testified that cattle could get through the fences around Homer Basin." Reply Br. at 18.
This argument is irrelevant and incorrect. Radford presented evidence that Van Orden either
owned or controlled the trespassing cattle in the Homer Basin. R p. 264; Tr p. 146, L. 6-p.147, L.
21; p. 162, L. 19-23; p. 161, L. 6-13. Van Orden never challenged this evidence at trial. And even
if some cattle happened to belong to an unspecified third party as Van Orden now claims for the
first time, Van Orden nevertheless caused any such cattle to trespass by cutting fences and placing
salt licks on Radford's property. R p. 353. Van Orden cannot disclaim the damages he caused by
raising a baseless claim that some of the trespassing cattle may not have belonged to him. That
logic would allow trespassers to send destructive items onto another's land without facing any
liability-as long as they could feign that the items were owned by someone else. That is not the
law.
Moreover, Van Orden's attempt to disclaim the trespassing cattle contradicts his own
testimony at trial. Van Orden's grazing lease with the State ofldaho demonstrated that the carrying
capacity for the State properties within the Homer Basin was 245 AUMs. Defs.' Ex. lB, Attach.
B; Tr p. 160, L. 2-13. Radford alleged that Van Orden intentionally consumed more than the 245
AUMs he was entitled to under the State lease, and asked the district court for damages for the
amount of excess AUMs utilized by Van Orden. In support of his claim for damages, Radford
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testified that he observed an aggregate total of approximately 1000 A UMs utilized by Van Orden
in the Homer Basin in 2017. R p. 264; Tr p. 146, L. 6-p.147, L. 21; p. 162, L. 19-23; p. 161, L. 613. Matt Thompson also testified that he observed between 1100 and 1500 AUMs in the Homer
Basin in 2017. R p. 264; Tr p. 405, L. 3-p. 408, L. 25. While Van Orden now attempts to discredit
these AUM figures by disputing ownership, his own trial testimony confirmed the AUM estimates
in Radford's and Thompson's testimony. Indeed, Van Orden testified that hundreds of his cattle
were in the Homer Basin beginning in late May and continuing through the summer and fall of
2017. R p. 265; Tr p. 822, L. 18-p. 823, L. 10; p. 881, L. 14-p. 882, L. 14; p. 883, L. 23-p. 887, L.
8.

Van Orden also asserts that "there has been no allegation or evidence of a benefit that was
conferred by Radford to Van Orden," so Radford cannot receive unjust enrichment damages in
addition to the base damages for value of the consumed vegetation. (Reply Br. at 19). The premise
of this assertion is simply not true. In his Amended Verified Complaint, Radford explicitly alleged
that "[a]s a direct and proximate result of [Van Orden's] trespass [of cattle], Plaintiffs have
incurred damages and Van Orden gained uniust benefits in an amount to be determined at trial."
R. p. 51. And at trial, Radford presented evidence regarding the benefit Van Orden received as a
result of his cattle unlawfully consuming Radford's vegetation. See R. pp. 262-267.
In any event, and more significantly, the district court made no factual findings regarding
how many (or whose) cattle wrongfully ate Radford's vegetation, how much vegetation those
cattle ate, or how much of a benefit Van Orden received as a result of the cattle's consumption of
the vegetation. Because the court erroneously relied exclusively on Heath Hancock's testimony
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regarding the state of the grass, as opposed to the number of AUMs consumed, in making its
damages determination (see Resp. Br. at 36-40), the court simply had no occasion to make any
findings on these significant issues.
Radford certainly agrees to the extent Van Orden is arguing that the district court should
have made determinations on these issues-which is the entire point of Radford's first argument
on cross-appeal. But the fact remains that the court did not address the issues in its final decision.
As a result, Van Orden' s claim that "[ s]ubstantial and competent evidence exists to demonstrate
that [he did not use] ... too many AUMs" misses the mark. Reply Br. at 19. The court below did
not consider the matter, so there are no findings to be supported by substantial evidence. And this
Court is not in a position to weigh whether Van Orden' s supposed substantial evidence would
ultimately prevail. See State v. Stump, 146 Idaho 857, 860, 203 P.3d 1256, 1259 (Ct. App. 2009)
("[ A ]ppellate courts will not weigh evidence.").
Insofar as Van Orden believes that some court needs to weigh the evidence to properly
determine whether Radford was damaged-which appears to be the case, see Reply Br. at 19-he
has conceded that the issue should be remanded to the district court to do just that. Whether
conceded by Van Orden or not, the law requires such a result. Radford is undisputedly entitled to
damages for the value of the vegetation that was wrongfully consumed as a result of Van Orden' s
trespass of cattle. See Miller, 113 Idaho at 419, 745 P.2d at 298; Idaho Code§ 36-1110; see also
Reply Br. at 17-19 (not challenging the right to damages for the value of the consumed vegetation).
He is also entitled to damages for the value of Van Orden' s unjust enrichment from that
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consumption. And the case should be remanded to the district court to weigh the evidence
regarding the extent of those damages in the first instance.

B.

THE DISTRICT COURT ERRED BY REQUIRING A GATE TO BE INSTALLED.

Van Orden asserts that the district court correctly required a gate to be installed at the
southern border of Radford's property, arguing that a gateless fence "is an improper obstruction
of Van Orden's easement rights" because without a gate "Radford would essentially cut off access
agreed to in the Acquired Easement No. AE800013." Reply Br. at 20. But conspicuously absent
from Van Orden's Reply Brief is any response to Radford's argument that the easement could be
accessed from the west of Radford's property, even without a gate at Radford's southern border.

See Resp. Br. at 43. In other words, the state easement is open and accessible on one end, but it
was closed at the other end where it terminated at Radford's boundary with the adjacent property
owner. Van Orden ignores this inconvenient fact-likely because he knows it entirely defeats his
argument. It is simply not the case that a gate less fence at the southern border of Radford's property
cuts off access to the easement. See R pp. 368-69.
Additionally, even if Van Orden couldn't otherwise access the easement, placing a gate at
the southern border of Radford's property would be improper. As Van Orden admits, "[t]he
District Court did not assert any jurisdiction over the owners of the neighboring property." Reply
Br. at 20. Yet, Van Orden requested that the district court impose a significant burden on the
neighboring property owner, by placing a potentially undesired gate at the property's boundary to
allow Van Orden to leave the easement and trespass across the adjoining property. As long as there
is gateless fence at the property boundary, the property owner would be reasonably assured that
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no one will access its property from Radford's property. But once a gate is installed, the property
owner losses a part of its right to exclude people from the property, as it cannot reasonably expect
to prevent people from opening the gate-especially where the property owner does not control
the gate. See Moon v. N Idaho Farmers Ass'n, 140 Idaho 536, 541, 96 P.3d 637, 642 (2004)
("Idaho case law has defined 'trespass' to apply to the wrongful interference with the right of
exclusive possession ofreal property."). Consequently, contrary to Van Orden's baseless assertion
(see Reply at 20), the district court's decision undoubtedly imposed on the rights of non-parties.

Finally, Van Orden is not saved by the fact that the district court was not legally bound by
the inconsistent ruling in Mark Radford and Radford Cattle, LLC v. State of Idaho, Bonneville
County Case No. CV-2018-1601. Van Orden appears to concede that he is not entitled to a greater
interest in the easement than the State, as he once again made no effort to address Radford's
argument on that point. See Resp. Br. at 43-44. Instead, Van Orden contends that the district court's
decision in this case should be upheld simply because it was decided first. Reply Br. at 21. But
given the priority in legal interests-with the State holding the superior interest as the easement
holder-the district court in this case should not have been the first to decide the issue. Instead, if
the court was inclined to provide Van Orden with the full rights inherent in his lease of the
easement, principles of judicial economy dictated that the court should have deferred its decision
until a decision was reached regarding the scope of the easement in the related case. That was the
only way to avoid potentially inconsistent rulings. In any event, regardless of any tension with the
related case, this case was still wrongly decided-as Van Orden still has full access to the easement
without a gate at the southern boundary of Radford's property. Accordingly, the gateless fence
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does not "unreasonably interfer[e] with [Van Orden's] use of the easement," and Van Orden has
no right to its removal. See Pioneer Irr. Dist. v. City of Caldwell, 153 Idaho 593, 600, 288 P.3d
810, 817 (2012).
CONCLUSION
For the foregoing reasons, Radford respectfully requests that the Court remand the issue of
damages resulting from Mr. Van Orden's trespass of cattle to the district court. Radford also
requests that this Court reverse the district court's order requiring Mr. Radford to construct a gate
at the southern border of his property.
DATED this 24th day of August, 2020.
PARSONS BERLE & LATIMER

By:

Isl Jon A. Stenquist
Jon A. Stenquist
Attorneys for Respondents
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CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury under the laws of the State of Idaho that,
on the date given below, (he/she) caused to be served a copy ofRespondents' and Cross-Appellants
Reply Brief upon the following person(s) using Electronic Filing:
Gary Cooper
J.D. Obom
P.O. Box 4229
Pocatello, Idaho 83205-4229

DATED this 24th day of August, 2020.

Isl Jon A. Stenquist
Jon A. Stenquist
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